
659 S.E.Zd  905
290 Ga.App.  541,659 S.E.2d  905,0X  FCDR 1126
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Court of Appeals of Georgia.
WAL-MART STORES, INC.

v. LEE
No. A07A1620.

March 26, 2008.

Background: Patron who was shot, and her car
taken at gunpoint, in the store’s parking lot brought
premises liability action against store. The State
Court,  Clayton County, &m&  J., entered
judgment on jury verdict in patron’s favor, and  store
appealed.

Holdings: The Court of Appeals, a&x% J., held
that :
(JJ trial court did not exceed its authority in
excluding testimony about store’s security videotape
that would have contradicted patroll’s  and her
mother’s recollections of what had been recorded as a
sanction for  s tore’s  spoliat ion of  videotape;  and
(2J prior incidents of criminal activity at store’s
premises were admissible.

W e s t  Headnotes

JJJ Pretrial Procedure 307A -434

307A  Pretrial Procedure
m Deposit ions and Discovery

307AIIiE1  Production of Documents and
Things and Entry on Land

3074111E16  Failure to Comply; Sanctions
307.41~434  1~.  In General. MosrCjted

CasJ
Trial court did not exceed its authority in excluding
test imony about  s tore’s  securi ty videotape that  would
have contradicted patron’s and her mother’s
recollections of what had been recorded as a sanction
for store’s spoliation of videotape in premises liability
case brought by patron who was shot; and her car

P a g e  1

taken at gunpoint, in the store’s parking lot; store was
aware, or should have been  aware, that patron was
contemplating a lawsuit, store destroyed or failed to
preserve the videotape which would have been
evidence for the contemplated litigation, and it was
doubtful that videotape would have been destroyed if
it had depicted events helpful to store. West’s
iia.Code  Am.  6 24.422.

J2J Pretrial Procedure 307A -434

107A  Pretrial Procedure
307ATi  Depositions and Discovery

J.Q.T&]m  Production of Documents and
Things and Entry 011 Land

307AII(Ei6  Failure to CompIyl Sanctions
307Ak434  k. In General. Most Cited

&$j
Trial cwrts  have the power to control the behavior of
litigants before them to maintain the integrity of the
judicial process, and this power includes the
discretion to fashion appropriate remedies for the
spoliat ion of evidence.

J3J Pretrial Procedure 307A -434

3074 Pretrial Procedure
m Deposit ions and Discovery

307AII[.E.l  Prodwtion  of  Documents and
Things and Entry on Land

307AlIi&  Failure to Comply; Sanctions
307Ak434, k. In General. Most C&d

c&B
“Spoliation” refers to the destruction or failure to
preserve evidence that is necessary to contemplated
or pending litigation.

j.Q Pretrial Procedure 307A -434

30x Pretrial Procedure
3(12Alf  Depositions and Discovery

307lJiE)  Production of Documents and
Things and Entry on Land

3O?AIliE)6  Failure to Comply; Sanctions
307Ak433  k. In General. Most Cited

Cases
In determining whether to impose sanctions for
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evidence spoiiation, trial courts  routinely and
necessarily make factual findings about the following
relevant factors: whether spoliation occurred,
whether the spoliator acted in bad faith, and the
importance of the compromised evidence.

m Pretrial Procedure 307A -434

:lQzA Pretrial Procedure
XTm Depositions and Discovery

307AIl(Ej  Production of Documents and
Things and Entry on Land

307AIIEib  Failure to Comply; Sanctions
307A11434  k. In General. Mosi  Cired

*

Trial 388 -211

38R Trial
jS8)LIJ.  Instruct ions to  Jury

388Vll.03)  Necessity and Subject-Matter
3fi8kZU. k. Failure of Party to Testify or to

Call Witness or Produce Evidence. M~ost  Cited Cases
To remedy the prejudice resulting from evidence
spoliation, a trial court is authorized to charge the
jury that spoliation of evidence creates the rebuttable
presumption that the evidence wou!d  have been
lrarmful to the spoliator, dismiss the case, or exclude
testimony about the  evidence, and this is not an
exhaustive list of sanctions a trial court  may impose,
but, rather,  the trial court has wide latitude to fashion
sanctions on a case-by-case basis,  considering what is
appropriate and fair under the circumstances. West’s
GaCode  Ann..Ql&2?.

m Appeal and Error 30 -961

3) Appeal and ‘Error
.3X)2X  Review

3OXVI/H) Discretion of Lower Court
.3U&J.  k. Depositions, Affidavits, or

Discovery.  Most Cited Cases
Appellate court will not disturb a trial court’s
imposition of sanctions for evidence spoliation unless
the t r ia l  court  abused i ts  discret ion.

a Pretrial Procedure 307A -434

lUA  Pretrial Procedure
iQ.?Ail Depositions and Discovery

307AlIiE)  Production of Documents and
Things and Entry on Land

307PJl(EM  Failure to Comply; Sanctions
307Aic434 k. In General. Most Cited

a
Before imposing sanctions for evidence spoliation, a
trial court must consider relevant factors and must
weigh the degree of the spoliator’s  culpability against
the prejudice to the opposing party, and after
weighing the factors, a trial court should exercise its
discretion by inposing  sanctiom which conespond to
i t s  f ind ings .

@J  Negligence 272 -1635

272  Negligence
272XVIll  Act ions

272XVlIKC:~  Evidence
272XVIIlm  Admissibility

272k1635  k .  S i m i l a r  F a c t s  a n d
Transactions; Other Accidents.  Most Cited Cases
Prior incidents of criminal activity at store’s premises;
such as thefts  of  unoccupied automobiles t?om  store’s
parking lot, theft of property taken from unoccupied
vehicles, and aggravated assault by gun in the
parking lot, were sufficiently similar to patron’s being
shot, and her car taken at gunpoint, in the  sto&
parking lot, and as such, these prior incidents of
criminal activity were admissible in patron’s premises
liability action against store; the prior criminal
occurrences did not weed  to be identical to the  one
involving patron, there were several robberies and
assaults with deadly weapon upon store’s premises,
and it was reasonable to anticipate that unauthorized
entry into vehicle might occur when the driver was
nearby and that personal harm to the driver would
resul t .

M  Negligence 272 -1078

22,  Negligence
272XVll  Premises Liability

?7ZXVIiIC)  Standard of Care
272k1075  Care Required of Store and

Business  Proprie tors
272klO78  1~. Protection Against Acts of

Third Persons.  Most  Cited Cases

Negligence 272 -1162
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271!  Negligence
272XVII  Premises Liability

272XVfI(D]  Breach ofDuty
252k1160  Protection Against Acts of Third

Persons
272k1162. k. Store and Business

Proprietors. Most Cited Cask
To establish store’s liability for patron’s being shot,
and her car taken at gunpoint, in the store’s parking
lot, patron was required to show tint  store had
breached a duty  to exercise “I-dinary  care in keeping
the premises and approaches safe.

JIOJ  Negligence 272 -1024

272XVIl  Premises Liability
?72XVII@)  Necessity and Existence of Duty

2721~~1021 Duty of Stoe  and Business
Proprietors

272kl~O24  k. PI-“tection  Against Acts of
Third Persons. Most Cited Cases

Negligence 272 -107X

272  Negligence
272XVii  Premises Liabili;y

2?2XVII(Cj  Standard of Care
272klO75  Care Required of Store and

Rusiness  Proprietors
272k1078  k. Protection Against Acts of

Third Persons.  Most  Cited Cases
As against third-party criminal attacks, store’s duty to
exercise ordinary care in keeping the premises and
approaches safe extends only to foreseeable criminal
acts .

m Evidence 157 -555.7

UZU Opinion Evidence
157XIl~(DJ  Examination of Experts

ii7k5S Basis of Opinion
3571~555.7  k. Due Care and Proper

Conduct. Most Cited Cases
Fact  that  someone would have t”  inanually go
tiu-“ugh  all the  police records in order to find police
repports  of any kind of activity at a particular piece of
property  several years ago did not indicate that police
reports were unavailable to store, and as such,

patron’s expert could testify in premises liability case
brought by patron, who was  shot in store’s parking
lot, by relying on police reports, which store claimed
were unavailable to it.

QZJ Appeal and Error 30 @=)497(l)

30 Appeal  and Error
~~~  Record

On appeal, the burden is on the appellant to show
error by the record.

““907 Balch & Bingham,  ~~~.y~~-~...i;.ester,  Michael
1.  Bouws,  John  T. Moman HI,  Atlanta, for appellant.
Cooper, Jones & Cooper, Lance ,A. Coovey,  Marietta,
for appellee.

*541 Wal-Mti  Stores, Inc. appeals from a judgment
entered against it in this premises liability case
brought by Katoria Lee. Wai- Mart Stores contends
that the trial court  erred in imposing sanctions “542
against it for evidence sp”liation,  in inshucting the
jury, and in admitting expert testimony and other
evidence. Because no reversible ermr  has been
shown; we affirm

At about 2:00 a.m. “II  March 8; 2001, as Lee was
walking back to her vehicle after shopping in a Wal-
Mart stme in Riverdale, she was shot and her car was
taken at gunpoint in the store parking lot. Lee begged
for help from some men sitting in a car parked near
where she  had parked her vehicle; they  looked at her
and appeaved  to  laugh. She ran back into the  store
and reported the incident to W&Mart  employees,
who immediately summoned police t”  the scene.

Lee sued Wal-  Mart and one of her atsackers.  Wal-
Mart denied liability, claiming that  it could not have
foreseen the criminal attack of third parties. The july
retuned a verdict in Lee’s favor; and judgment was
entered thereupon. W&Mart  appeals, enumerating
four claims of err”r.iNi
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briefs shall follow the order of the
enumeration of errors,  and shall  be
numbered accordingly.” However, Wal-
Maa’s  claims of error are argued
collectively a n d with the arguments
intermingled. See further Cr~w~hcll  v.
,&<&jve,  2 4 4  Ga.App. 819. 8 2 1 .  5 3 5
S.L.Zd  308  &&OQl;  :J~~~~ra’vu,ze,  I n c .  v.
&fp?uclc,  227 Ga.Anp.  S.jXjl. 4x9 S.C.2d
527 (1 9971,.

QJ 1. W&Mart  contends that the trial court erred in
imposing sanctions upon it for spoliation of a
videotape of the criminal incident.

A W&Mart  unmonitored video camera recorded the
criminal incident, and that night, store personnel
turned over the videotape to the police department to
aid its investigation oE the crime. Among others,
several police ofticers;  Lee_ and her mother, viewed
the videotape. Lee and her mother testified as to the
contents of the recording as follows: Before Lee
arrived at the parking lot;  the men who would
perpetrate the crimes against Lee were sitting in a car
parked in the parking lot. One of them got out of the
car and walked toward a woman who had just left the
W&Mart  store. Based upon the woman’s physical
reaction; she appeared frightened or startled. She
pulled her bag and purse tightly to her body. She
quickened her pace  and reached her car without being
physically attacked. Once in her car, she drove very
quickly out  of the parking lot. The men remained in
the parking lot. Lee arrived, parked in the parking lot,
and walked into the store.  After Lee exited, the store,
she was approached by a man who appeared to be the
same  man who had walked toward the previous
female customer. Lee dropped her belongings and ran
into the store;  the man drove Lee’s vehicle away.

About six weeks after the criminal incident was
solved and the four perpetrators were prosecuted, an
investigator with the district attorney’s office hand-
delivered the videotape to a W&Mart  manager.
Accepting the tape, the manager signed his name
upon a “543 document that was introduced into
evidence. It showed (a) “Office of the District
Attorney, Clayton Judicial Circuit, Property Receipt”
as its title; (b) “l-security tape from WalMart”  as a
“description of articles”; (c) the names of the  four
perpetrators of Lee’s attack as “perp”;  and (d) the
manager’s si@alature  upon a “received by” line, which

entry corresponded to a notation that  the securi ty tape
was being returned to W&Mart  on Nlarch  25, 2002.

After filing suit in March 2004, Lee learned that
Wal-  Mart had not preserved the recording. She
moved for sanctions **908  against  W&Mart,
alleging it had engaged in spoliation of evidence.
Arguing that sanctions were not warranted, W&Mart
asserted that the videotape had not been intentionally
destroyed, but reused-and thus recorded-over-within
the  company’s normal business procedures. Ii fwther
asserted that no litigation had commenced at the time
the recording was destroyed; that it had no legal duty
to preserve it; that it had not acted in bad faith, that
the manager who had acknowledged in writing
receiving the videotape from the investigator had not
known at the time about Lee’s incident; and that the
recording was not material to Lee’s case.

After a hearing, the trial court determined that Wal-
Mart’s handling of the videotape amounted to
spoliation of evidence and ordered the following: (a)
the jury would accept as stipulated facts the
recollections of Lee and her mother about the events
that had been depicted on the videotape; (b) Wal-
Mart would not be allowed to contradict their
recollections or add cumulative evidence, but it
would be ailowed to explain their stated
recollections; (c) W&Mart  would not be precluded
from c a l l i n g  a n  experl t o  intevret  e v i d e n c e
established by Lee’s and her mother’s testimony,
except as to what would contradict their testimony;
(d)  W&Mart  would not be precluded f?om  calling an
expert to testify as to what security measures, if any,
should have been taken, except as to what would
contradict Lee’s and her mother’s testimony; and (e)
the jury would be charged that the spoliation of
evidence creates a rebuttable presumption that the
evidence lost would have been harmful to the
spoliator.  The trial proceeded accordingly.

On appeal, W&Mart  contends that the trial court
improperly sanctioned it for spoliation of evidence in
light ofOC:(jA  S  24-J-22,  which provides:

If a party has evidence in his power and within his
reach by which he may repel a claim or charge
against him but omits to produce it, or if he has
more certain and satisfactory evidence in his power
but relies on that which is of a weaker “544 and
inferior nature, a presumption arises that the charge
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or claim against him is we11  founded, hut this
prawnption  may be rebutidm

i‘N2.  (Emphasis supplied.)

Wal-Mati argues that  precluding it from inlroducing
evidence to rebut Lee’s and her mother’s testimony
violated that Code section_ particularly the part
italicized above. At trial, W&Mart’s  a t torney
proffered that a police officer who had reviewed the
videotape would have testified that she had seen on
the tape no suspicious activity prior to the attack
upon Lee.

Ellm, Notwithstanding  OCGA  S  24-4-22,

[t]rial courts have the power to control the behavior
of litigants bcfore them to maintain the  integrity of
the judicial process, and this power includes the
discretion to fashion appl-opriatc  remedies for the
spoliation of evidence. Spoliation refers to the
destruction or failure to preserve evidence that is
necessary to contemplated or pending litigation!”

In de&mining whether to impose sanctions for
evidence spoliation, trial courts routinely and
necessarily make factual findings about the following
relevant factors: “whether spoliation occuned,
whether the spoliator  acted in bad faith,  the
~portance  of the compromised evidence, and so on.”

In its order imp&n&  sanctions against W&Mart,  the
trial courl stated:

Although [Lee] had not yet filed suit at the  time the
videotape was destroyed, W&Mart  was aware, or
should have been aware, that  [she] was
contemplaring  a lawsuit. [Lee’s] former counsel
had written to W&Mart’s  CEO on May 3, 2001
about the shooting in an attempt to settle and
%void costly litigation.” W&Mart  apparently

chose to treat the letter as a request  for payment of
medical expenses and subsequently denied liability
for such expenses. Despite W&Mart’s apparent
“misinterpretation”““909 of the May 3 letter, it is
clear that [Lee] was contemplating litigation. Wal-
Mart destroyed or failed to preserve the videotape,
which would have been evidence for the
contemplated litigation....“545 [Sjuch behavior
constitutes spoliation.... It is doubtful that the
videotape would have been destroyed if it had
depicted  events  h e l p f u l  t o  W&Mart  i n  firture
litigation. The Court finds that the threat of a
lawsuit is enough to put a party on notice that
potentially relevant evidence should be preserved;
a lawsuir does not  have LO  be pending al the time
evidence is destroyed in order for there  to be a
finding of spoliation of evidence. W&Mart’s
[OCGA  S;  9-l 1-130(b)(6) representative testified
al her deposition that the normal policy for
retaining documents and materials relating to
claims is seven years. Clearly, W&Mart  did not
follow its own policy in this case.... [T]he  Court
finds that [Lee] was prejudiced by the destruction
of the  videotape. The videotape showed the
timeline  of events leading up to the attack on [Lee],
and may have been used to show imminent
foreseeability on  ale pati of W&Mart,  inasmuch as
i: shaved  thai  [Lee’s] attackers had attempted an
attack on another jXtJ0n o f  W&Mart
approximately twenty minutes prior to the attack
on [Lee]. [Cit.] Next, the Court finds that the
prejudice to [Lxx] cannot be cured; there is no way
to recreate the video that Wal-Mart  destroyed.
Futlher, the court  f inds that  the pract ical
importance of the evidence depicted on the
videotape could have been great. Rather than
listening to various witnesses attempt  to recollect
on the stand events that took place in 2001, the jury
would have been able to watch them exactly as
they happened. Last, the Courr will not  go so far as
to say that  W&Mart  acted in bad faith, based on
the evidence presented, but the Coui  does find it
disturbing that,  Ihe  videotape in question was
destroyed.

im] To remedy the prejudice resulting from
evidence spoliation, a trial court  is authorized to “(I)
charge the jury that spoliation  of evidence creates the
rebuttable presumption that the evidence would have
been harnlful lo  rile  spoliator; (2) dismiss the case; or
(3) exclude restimony  about the evidence.” m This
is not an exhaustive list of sanctions a trial court may
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impose; rather, “the trial court has wide latitude to
fashion sanctions on a case-by-case basis,
considering what is  appropriate and fair under the
,“ircumstances,”  is And this ‘546  Court will not
disturb a trial court’s imposition of sanctions for
evidence spoliation unless the trial court abused its
dj,,,,tion,fx?

m Id. at  76211). 618 S.E.Zd  650.

m W&Mart  points out that the court made no
express finding that it had engaged in bad faith
regarding the videotape, but it cites no authority
requiring such a finding before the imposition of
those sanctions involved here. Before imposing
sanctions, a trial court  “must consider” “’ relevant
factors and “must weigh the  degree of the spoliator’s
culpability against the prejudice to the opposing
party,”  Eu “After weighing the  factors, a trial court
should exercise its discretion by imposing sanctions
which correspond to its findings.” “w Applying the
necessarily  deferential standard of review, we find
that the trial couxt  did not exceed its authority in
excluding testimony about the  videotape that would
h a v e contradicted Lee’s and her mother’s
recollections of what had been recorded. i4i?

FN9. Iii. at 770. 574 S.E.Zd  923.

2. W&Mart  has demonstrated no merit  in i ts
contention that the trial court  erred in instructing the
jury on the existence of a rebuttable presumption that
the  evidence destroyed”“910 would have been

harmful to W&Mart.‘;‘“?

FN12. See Lkdev v. H&d Mm.  282 Cia.
312. 313. 647 S.E.Zd  29 12007) (spoliation
creates the presumption that the evidence
would have been harmful to the spoliator
and lhat  the evidence favored the spoliator’s
opponent).

m 3. W&Mart  contends that “[t]he  trial court erred
and violated its own evidentiary ruling by ailowing
into evidence prior incidents of criminal activity at
the W.&Mart  premises that were not substantially
similar to the attack on Ms. Lee.” Wal- Mart claims
that without such evidence, there was nothing to
show that i t  could have foreseen the attack upon Lee.

@ml  To establish Wal- Mart’s liability, Lee was
required to show that Wal-Mati had breached a duty
“to exercise ordinary care in keeping the premises
and approaches safe.” w As against third-party
criminal attacks, such duty extended only to
foreseeable criminal a~&.~~”  During discovery, Lee
revealed that her evidence of foreseeability would
include criminal incident reports corresponding to
calls for police service at the W&Mart  store or
parking lot between January 1, 1999 and March 8,
2001. In a motion in limine, W&Malt  sought to
exclude “the following pursuant to the ‘substantial
similarity’ rule: evidence of prior crimes that
occurred inside the store rather than “547 outside in
tile  parking lot; evidence of prior property crimes
rather than crimes against persons.“ln  an order filed
July 11, 2006, the court ruled that Lee would be
allowed to present “evidence of calls for service
[during] that time period involving substantially
similar crimes, such as assaults and thefts in the
parking lot. Only stranger on stranger crimes will be
admissible.” The order further set forth that (a) Lee
could seek additional guidance regarding the court’s
ruling by submitting, prior to a specified date, a list
of criminal incidents she would seek to introduce;
and (b) the court would specify which of the listed
incidents would be admitted as trial evidence. In
addition, the  order stated that  the court would
entertain modifications of its ruling if circumstances
so warranted, that the attorneys should approach the
bench to seek guidance from the court, and that the
attorneys would then be allowed to make specific
object ions .
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FNl4.  Davs  Inns ofilnwic<i,  swra at 235.
236.454 S.E.2d  SO?.

Accordingly, Lee submitted to the court a list of
incident reports she contended fell within the court’s
ruling. And at a hearing held .Iuly  31, 2006;  the day
before evidence was taken at trial, the court excluded
various of  the incidents  Lee had l is ted.

““911 “548 Under these guidelines, the Court in
S’tui%ir~r~m  examined whether two prior burglaries of
which the landlord had knowledge created a factual
issue regarding the  foreseeability of a rape and
aggravated sodomy that occurred in one of its
apartments. It concluded that the prior burglaries
gave rise to a triable issue on foreseeability because,
although the burglaries “were committed when the
apartments were vacant, it was reasonable to
anticipate that an unauthorized entry  might occur
while an apartmz~  was occupied and personal harm
tO  a tenml  c”“ld  resu,t,”  mu

(a) V/al-Man  argues that the incidents admitted
should have been excluded as not substantially
similar to what happened to Lee.

In &&i&c  Partnt?r5  1’. Wdl<ei~,““‘i  the Supreme
Coti  of Georgia “laid to rest the artificial notion that
a crime against a person could never be foreseen by
previous crimes against property.” ‘up The Court
adopted more flexible guidelines for determining
foreseeabil i ty:

rniij.  267 Ga. 185.482 S.E.2d  339 1199U.

In determining whether previous criminal acts are
substantially similar to the occurrence causing
ham;  thweby  establishing the foreseeability of
risk, the court must inquire into the loca6on. nature
and extent of the prior criminal activities and their
likeness, proximity or other relationship to the
crime in question. While the prior criminal activity
must be substantially similar to the particular crime
in question, that  does not mean identical. What~  is
required is that the prior incident be sufficient to
attract  the /defendant’s] attention to the dangerous
condition which resulted in the litigated incident.
Ftiher,  Ihe  question ofreasonable foreseeability of
a criminal attack is generally for a jw’s
determination. ‘IyL7

I;pI’i8.  Id. at  787.482 S.E.Zd  339.

Lee’s evidence of foreseeability included, among
others, the following criminal incidents that occurred
on W&Mart’s  premises during the approximately
two-year period before the attack upon her: fourteen
thefts of unoccupied automobiles f?om  rile  W&Mart
parking lot; theft of a 48’ hailer that contained Wal-
Mart merchandise from the parking lot; theft by
forcibly grabbing a purse from a woman in the
parking lot; eight incidents of theft of property t&x
i?om  unoccupied vehicles; theft of a purse from an
unattended shopping cart; an aggravated  assault by
gun in Ihe  parking lot; firing of a gun in the air, while
making threatening  ~ommems  to a person in f?ont  of
the W&Mart  store; two incidents of theft  by taking
wailers from women who were shopping; and
sbowillg  of a gun and making threatening camnents
to a person in a fast food reslaurant  inside the Wal-
Mart store.

EML  ‘9ui+?k&e  .i%wiirlnelT  sups  a t  xi&
4X2  S.EZd 339 (citations and punctuation
omitted).

Considering the location, n&we; and  extent of these
prior criminal occurrences  and their likeness to the
incident involving Lee,““”  we find ihat  Ibe  trial court
did not en in finding them admissible as sufficiently
similar. While there was no evidence of a prior
incident in which the victim was shot and her car was
taken at gunpoint, the prior criminal occurrences did
not need to be  identical to the one involving Lee.
There were several robberies and assaults with a
deadly weapon upon W&Mart’s  premises, and there
were murderous  incidents of items  s tolen from
vehicles and thefts of vehicles from the parking lot.
While these theft crimes occurred when the drivers
were not near their vehicles; under the circumstances
shown to have existed in this case, it was reasonable
to anticipate that an unauthorized entry into a vehicle
might occur when ale driver was nearby and that
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personal harm to the driver would result.“ja
Contrary to W&Mart’s  position, the prior criminal
activity was sufficient to have “549 attracted Wai-
Mart’s attention to the dangerous condition which
resulted in the incident involving Lee.

m&id.  at  786.482 S.E.2d  339.-__

TN20. See generally id. at 787. 482 S.E.Zd
m; cornpare  &&r  Y. Simon  Pronci7’
m- 2 7 3  G&ADD.  4 0 6 .  40711). 614
S.E.Zd  793 (ZOOS)  (evidence determined
insufficient to create a factual issue whether
defendants with responsibility for mall
parking lot could reasonably anticipate that a
carjacking and shooting might occur from
the following prior criminal incidents iu the
parking lot during the year before the
litigated incident : five thefts from
unoccupied vehicles, two  occurrences of
criminal damage to uoccupicd  vehicles,
and ti-ee  cars stolen while customers were
inside mall shopping).

W&Mart  cites iioe  ii I’i,zldentiai-Bnch~~~A.  G~.&Q&Q~
Keah  Pwtm?d”“’. . - . . . -  ..,,..  L-- -- and .&m-&:o~~ ~“~hz IL
J&&ET  to support its argument that the prior
incidents were too dissimilar to establish
foreseeability of the incident involving Lee. But
those cases are distinguishable. In 11~~  evidence of
“prior property crimes, largely thefts from
automobiles and acts of vandalism,” committed in a
pal-king garage, was determined to be insufficient to
create a factual issue regarding the foreseeability of
the violent sexual assault committed upon the
plaintiff after she parked her car there.“” Similarly,
in Arwes  S’col~  CII/&L?,  evidence of “crimes against
property, such as car break-ins and other crimes not
involving person-to-person contact,” together with
general crime statistics for the city and a showing that
students were &aid  to go into a certain parking lot
alone at night, was determined t,o  be insufficient to
create a factual issue regarding”“912 the
foreseeability of the plaintiff-student’s kidnapping
from that parking lot in broad daylight and
subsequent off-campus rape.‘= Unlike the
plaintiffs in &x and A~i1e.s  S<:oi~,  who had suffered
violent sexual attacks, Lee was shot and her vehicle
was take11  at gunpoint;  the criminal incident
perpetrated upon Lee was substantially similar in
type to prior criminal activities shown  to have

occurred upon the Wal-Mart premises, primarily
vehicle break-ins and thefts, as weil as aggravated
assaul ts  by use of  a  gun.

FN22.  2 7 3  Ga.Am  6lY.  616 S.E.Zd 4 6 8
(2005).

(b) According to W&Mart,  the trial court “violated
its own evidentiary miing” by allowing in evidence
prior incidents that it asserts “were not solely
‘stranger-on-shanger’  c r i m e s . Crimes against
property are not ‘stranger-on-stl-anger’ crimes but
stranger-on-property crimes.” W&Mart  complains,
“This flagrant disregard for the trial court’s
evidentiary ruling blindsided [it] at trial.”

But the order on W&Mart’s  motion in limine
expressly (i) allowed for either party to seek
reconsideration of and guidance pertaining to the
courts ruling, (ii) allowed for Lee to seek
clarification as to the admissibility of specific prior
criminal incidents, (iii) provided for the court to
subsequently modify its mling, and (iv) allowed for
the attorneys to object to any such modifications. Lee
sought such clarification, and the court conducted a
pre-trial hearing. “550 After the court  announced
which prior incidents proffered by Lee would be
excluded, Wal- M a r t ’ s at torney was @en
opportunity to be heard on any objection-both at that
hearing and the next day, before evidence was taken
Thus, W&Mart  was not blindsided by the court’s
ruling; nor has it shown that the trial court “violated
its own  evidentiary ruling.”

[m 4. Last in its enumeration of errors, W&Mart
contends, “The trial court erred in allowing Ms. Lee’s
expert to testify by relying on police reports that were
unavailable to W&Mart  at the time of the incident.”
Nowhere in its brief, however, does W&Mart
provide a record citation to any expert witness
testnnony.~~ W&Mart  asserts in its brief that it
preserved this enumerated claim of error, but the part
of the record to which it cites shows no objection on
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the ground that police reports were unavailable to it
at the time of Lee’s attack. Wal-  Mart cites to the
trial transcript to suppori  its claim that “it was
impossible” fol-  W&mart  to have obtained the
reports and “[i]t [was]  undisputed that the reports
were unavailable to Wai-Mart  at the time of the
incident in question.” M That portion cited is Wal-
Mart’s cross-examination of the Riverdale clerk about
the accessibility of reports from 1999 through 2001.
W&Mart  asked, “So I understand it, it was difficult
if not  impossible to pull reports back in 1999, 2000;
and 2001; is that correct?” The clerk pertinently
answered, “[A] lot of the written reports from 1999,
they are available inside folders in a vault in the
police department.” W&Mart  later asked, “So to
find police reports or to find any kind of activity at a
particuiar piece of property in ‘99, 2000, 2001,
someone would have to manually go through all the
records.” The clerk answered, “Yes,” and agreed that
there  was “no other easier way” to obtain them. This
evidence provides no support whatsoever for Wal-
Mart’s assertion that the reports were unavailable to
it.

QQQ  (concerning absence of  proper
argument and corresponding citation to
authority or to the record); .Jenl;ins  1;.  3u~c.
240 Ga.AI?L’.  102. 10x11.  522 S.E.2d  678
11999)  (concerning “mere COIlClUS”~
statements” and “meaningful argument”
contemplated by Court  of Appeals’  rules).

*551 Judgment affimed.

.lOl;r\iSO~,  Pd.,  and MIKELL,  J., COMU.
Ga.App.,2008.
W&Mart  stores, Inc. v. Lee
290 Ga.App. 541,659 S.E.Zd 905, OX FCDR 1126
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FN26.  (Emphasis in original.)

m The  admissibility of expert t,estimony  falls
within the sound discretion of the  trial co~rt.~ O n
appeal, “the  burden is on the appellant  to show error
by  tlle  record,”  !a22 Under these circumstances,
W&Mart  has failed to cany its burden as appellant
to show error by the  record that  the trial court abused
its discretion in allowing in evidence expert
testim”,*y,f32!’
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